WLLIS A BROM

| BLA 92-584 Deci ded January 22, 1997

Appeal fromdecision of the Yurm Dstrict Gfice, Bureau of Land
Managenent, setting newrental for agricultural |ease AZA 22507.

Affirned in part; set aside and renanded in part.

1.

Federal Land Policy and Managenent Act of 1976: Leases

Wiere an agricultural |ease provides an option to renew
the | ease for another 5-year termbut no request for
reneval is filed before the expiration of the | ease,
the renewal option expires wth the lease and it is

not inproper to issue a newlease wth a shorter term

Appr ai sal s--Federal Land Policy and Managenent Act of
1976: Leases

Wien granting an interest in public | and such as an
agricultural lease to a private citizen, the
Departnent is required under sec. 302(b) of FLPMVA

43 USC § 1732(b) (1994), to obtain fair narket

val ue. However, the val ue of authorized i nprovenents
owned by anyone other than the Lhited Sates i s not
included in the determnation of fair narket val ue.

Appr ai sal s--Federal Land Policy and Managenent Act of
1976: Leases

The excl usi on of inprovenents fromapprai sed val ue is
based on their renovability and the |ack of Governnent
ownership. A though punps and other well equi pnent nay
be renovabl e, the availability of water is not usually
an i nprovenent that can be renoved, and BLM nay
properly consider that factor as distingui shed fromthe
physi cal equi pnent of the well in appraising the | and.

Appr ai sal s--Federal Land Policy and Managenent Act of
1976: Leases

Wiere the record in an appeal froma rental apprai sal
not only refutes the appel l ants' argunent that the
rental is too high but shows that BLMs rental rates
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are based on inadequately justified dowward

adj ust nents from conpar abl e transacti ons, the deci sion
is properly set aside and the case renanded to BLM
either to establish higher rates in alignnent wth
conpar abl e transactions or to provide justification for
any downward adj ust nent .

5. Federal Land Policy and Managenent Act of 1976: Leases

A new | ease provision that requires the | essee to
pay to BLMrental anounts col | ected froma subl essee
in excess of the rental rate in BLMs | ease w | |

be affirned as properly inpl enenting the statutory
requi renent that BLMobtain fair narket val ue for the
land it | eases.

APPEARANCES WIIlis A Brown, pro se; Robert Meller, Esq., fice of the
Feld Solcitor, Phoenix, Arizona, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

WIlis A Brown has appeal ed fromthe July 8, 1992, decision of the
Yuma, Arizona, Dstrict fice, Bureau of Land Managenent (BLMN, approvi ng
agricultural |ease AZA 22507 wth a 3-year termand an annual rental of
$15, 600 based on a rate of $120 per acre. Appellant's prior |ease had a
5-year termand an annual rental of $75 per acre. He al so had subl eased
the land for an annual rental of $175 per acre. 1/ Appellant objects to
the 3-year term the $120 per-acre rental rate, and the provision of the
new | ease requiring that the profits fromsubl easi ng be turned over to BLM
Ve affirmBLMs issuance of a lease wth a 3-year termbecause appel | ant
filed nowitten request for a 5-year renewal prior to Decenber 31, 1991,
when the | ease and the option to renew expired. See David L. Pal uska,
136 IBLA 234 (1996). V& also affirmthe | ease provision requiring that
the profits fromsubl easing be turned over to BLM but set aside the $120
rental rate, not because it is too high, but because it is too low See
Kelly E Hughes, 135 | BLA 130 (1996).

Appel l ant states that he spent all his working |ife devel oping this
rawland and his own capital for all inprovenents, particularly a deep well
established in 1952. However, the history of this parcel is the sane as

1/ Appel lant' s subl ease of parcel 22507 to JimQumng is reported as
conparabl e lease No. 5inthe Yuna Rental Rate Surmary in BLMs apprai sal
report which is captioned as follows: Appraisal of Public Lands as Applied
to Agriculture Uses Administered by the Yuma O strict, Bureau of Land
Managenent, and Reconmendations for Fair Mrket Rental Fees Qovering
Agriculture Leases in the lorado Rver Portion of Arizona & Galifornia
wth Individual Stes in the Areas of Needl es, Palo Verde, Galifornia and
Yuma, Arizona, as of Aug. 14, 1991, Prepared by Dave Bei ne.
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that of other parcels nowleased for agriculture along the Gl orado R ver
in Arizona that the Board described in the appeal of Kelly E Highes, supra
at 131- 32

These * * * parcels of |and are situated at the sout hwest er nnost
corner of Arizona along the ol orado R ver and the border wth
Mexi co. For nany years, trespassers farned public |and al ong the
ol orado Rver. These included Earl Hughes, who watered his
parcel by punping water fromthe Golorado R ver until he placed a
wel | on parcel 22508 in 1956. In 1961, the Departnent brought
trespass actions agai nst the farners; these actions were settled
by agreenents establishing paynent schedul es for trespass damages
and providing for permts for the forner trespassers to continue
farmng the | and.

An inventory of trespasses dated Novenber 17, 1959, confirns that

appel | ant began occupancy in 1938 and that he had established a well on the
occupi ed parcel. A press rel ease dated April 20, 1961, described the
Departnent’ s plans to resol ve the trespass probl em whi ch i ncl uded

i ssuance of permts to the trespassers. Permit No. 1A-6 was issued to
appel l ant and was renewed over the fol |l ow ng years.

Appel | ant asserts that his | ease shoul d have a 5-year termrat her
than a 3-year term He states that farners who cane to the BLMoffice
in Decener 1991 were of fered 5-year | eases, but those who did not appear
recei ved 3-year |eases. Appellant states that he called several tines that
Decenber to schedul e an appoi ntnent, but his calls never were returned. He
states he was told in January that the | eases were not ready to be issued
and asserts that he never was given a reason for not renew ng his 5 year
| ease.

Inaletter dated February 13, 1992, BLMexpl ai ned that the | ease
termwas reduced to 3 years to conformto BLMs "pl anni ng schedul e. "
Wien appel | ant objected to the reduction of the term BLMexplained in a
letter dated May 5, 1992, that it woul d consider issuing a 5-year |ease
to accommodat e an assignnent of his |ease to Kelly Highes. Ve note that
aletter to appellant dated June 4, 1992, indicated that the legality of
punpi ng water woul d be reviewed every 3 years, a period coinciding wth
the termof the | ease.

In response to appel lant's assertion that BLMhad gi ven ot her | essees
a 5-year term BLMhas submtted the affidavit of Mchael A Taylor, which
states in pertinent part as follows:

Twenty four | eases were due to expire on Decenber 31,
1991. M. Brown's | ease was anong those twenty four. G all
these | eases only one | essee was granted a five-year renewal .
Lhlike M. Brown's case, this 5-year renewal was granted because
the I essee validly exercised an option to renew his initial five-
year |ease by requesting a renewal and paying rent prior to the
expiration of the lease. The granting of the | ease was not
therefore based on any arbitrariness or favoritism
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(Answer, Exh. D. BLMfurther states that the | eases were issued on a
negotiated basis pursuant to 43 GFR 2920.5-4, and that the 5-year |ease
was issued on the basis of the | essee's "immediate w | lingness to agree
tothe rent and terns as offered at the tine offered" (Answer at 5).

[1] BLMcontends that the right to renew for a 5-year termexpired
on Decenber 31, 1991, and the admnistrative record shows no comuni cation
fromappel lant to exercise the renewal option prior to the expiration of
the lease (Answer at 2). In David L. Paluska, supra, we affirned a BLM
decision not to renew agricultural |ease AZA 22515 because the | essee
filed no witten request for renewal prior the expiration of the | ease on
Decenber 31, 1991. In the instant appeal, BLMhas not refused to issue a
new | ease but has nerely granted a | ease wth a shorter term Pal uska' s
| ease contai ned the sane termnation provisions as appel lant's | ease, set
forth as special condition 16.D which provides: "This |ease shall
termnate and all rights of the hol der hereunder shall cease upon * * *
[e]xpiration of the termas set forth in condition B. above, or any renewal
thereof." V& held that this

| anguage nakes it clear that all rights of the hol der of the
permt, which includes the right to renewthe permt, termnated
upon the expiration of the original |ease termor its renewal
term * * * [T]he option to renew for another 5-year termcoul d
only be exercised during the term itself, since the right to
renew woul d "cease" upon expiration of the lease term Afair
reading of the provisions of the permt sinply does not support
appel lants' assertion that the option to renew coul d be exerci sed
after the running of the permt term [Ewhasis in original.]

Id. at 238. V¢ alsoreferred to 43 CFR 2920. 7(i), which provides that
"[t]he hol der of a |and use authorization * * * shall, upon the filing of a
request for renewal, be the preferred user for a newland use authori zation
provided that the public lands are not needed for another use. Renewal, if
granted, shall be subject to newterns and conditions.” Brown filed no
request for renewal before the | ease expired, and we find no error in
setting a 3-year termfor the new | ease.

V¢ turn nowto appel lant's objection to the increased rental .
Appel I ant characterizes the $120 per-acre rental as "exorbitant™ noting
that only his | ease and one other | ease were increased to that anount.
Appel l ant notes that those | eases were the only ones wth deep-water wells
and that other farners had their |eases increased to $90 per acre.
Appel lant points out that the Sate of Arizona charges $75 per acre wth
water delivered. He further states that the apprai sal val ues the | and
"according to the inprovenents | have nade over 52 years of farmng" and
that he is "being punished for good | and nanagenent . "

[2] In Highes, supra at 133, we held that when granting an interest
inpublic land such as an agricultural lease to a private citizen, the
Departnent is required under section 302(b) of ALPVA 43 US C § 1732(b)
(1994), to obtain fair market rental value. 43 R 2920.0-6(a), 2929.8§;
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Russel | A Beaver, 121 IBLA 386, 393 (1991); S erra Production Servi ce,
118 IBLA 259, 262 (1991); Phyllis E Lew's, 113 IBLA 376 (1990). However,
the val ue of authorized i nprovenents owned by anyone other than the Lhited
Sates upon the lands invol ved shall not be included in the determnation
of fair nmarket value. See 43 R 2710.0-6(f).

[3] The | essee of the other parcel containing a well al so appeal ed
BLMs deci sion establishing an annual rental rate of $120 per acre.
Kelly E Hughes, supra. In addition to parcel 22508 whi ch contai ned a
wel I, his appeal al so involved parcel 22512 without a well, for which a
rental rate of $90 per acre was established. Highes |ikew se argued t hat
BLMs apprai sal was based on his inprovenents, but we rejected those
argunents. V& found that BLMhad pl aced no val ue on the wel|'s physi cal
equi prent when conducti ng the apprai sal, havi ng excl uded t he i nprovenents
fromapprai sed val ue because of their renovability. 2/ Vé noted, however,
that al though the punps may be renoved, the availability of water is not an
i nprovenent that a | essee can renove, and that BLMproperly considers that
factor when appraising the land. In this appeal as in Highes, BLMs
deci sion expl ains howthe val ue of the availability of water is not nerely
an i ssue involving a physical inprovenent to the |and:

The Arizona Departnent of Véter Resources has indicated
that there is not a pernanent source of water available for
the subj ect parcel. However, the Departnent's position on the
punpi ng of ground wat er bel ow Morel os Damhas not changed and
punpi ng can continue. The ground water punping wll be revi ened
every 3 years to determine if the water use can be conti nued.
The requirenent for a legal |y obtai ned source of water * * * s
satisfied for this 3-year |ease peri od.

The distinction between the val ue of a well as an inprovenent and the val ue
of availability of water is nore easily understood by realizing that if BLM
did not recogni ze that water could be lawfully drawn fromthe wel |,

appel l ant' s punpi ng equi pnent woul d inpart no value to the land. Appel | ant
woul d have to obtai n water el sewhere, and the val ue of his parcel woul d be
correspondi ngly di mnished. The fact that appel |l ant has equi pped the well
is no reason for setting aside BLMs apprai sal .

Wien BLM nakes an apprai sal for the purpose of determining the rental
rate for a parcel, an apprai sal based on conparabl e transactions is deened
nore reliable if there is adequate data. Kelly E Hiughes, supra; CBar C

2/ ¢ noted that the well was originally devel oped by trespassers,

and that unlike other inprovenents subsequent!|y added when the | and was
under | ease, the well belonged to the Lhited Sates fromits inception.

In Kern@ Drilling G., 71 IBLA 53, 56 (1983), we stated: "A trespasser

* * * jsnot inprivity wth the landower, and if the trespasser installs
equi prent on the land, he forfeits titleto it at the nonent of its
installation * * *, See 1 G Thonpson, Real Property § 64 (1964)."
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Ranch Partnership, 132 IBLA 261, 265 (1995); Gonmuni cations Enterpri ses,
Inc., 120 IBLA 146, 149 (1991). The apprai sal report on which BLM based
Tts decision in this appeal is the sane report used in the Highes appeal
and recommends rental rates for 25 agricultural |eases. 3/ The 25 parcel s
lieinthe Glorado Rver portion of Arizona and California wth individual
sites in the areas of Yuna, Arizona; Needles, Galifornia and Pal o \erde,
Gilifornia. Appellant's parcel was apprai sed on the basis of the Yuma
Rental Rate Summary, which anal yzes 21 conparabl e leases in North Gla
Vall ey, Yuna, and Sonerton/ Gadsden, Arizona. BLMs appraisal report
indicates that the annual unadjusted per-acre rental rates for

agriculture uses in the Yuna area can range from$75 to $515, wth the

| over rates refl ecting scarce water and poor grow ng capacity and wth

hi gher rates refl ecting one-crop specul atl ve grow ng conditions (Appraisal
Report at 11). The report observes that "BLMis not able to use the sane
specul ative practices [e.g., continuous grow ng] when | easing the public

| and" and therefore "sizeabl e adj ustnents" of the rents for such one-crop
areas are necessary for determning the fair narket val ue of the public

| ands:

After considerabl e adjustnent, the higher rates do nanage to
reflect a suggested rental range of $150 to $200/ Ac for |and

w th a good source of water, and above average grow ng potential .
Wt hout an assured water source, |arger dowward adj ust nents
suggested a range of $75 to $150/ Ac/ Yr for the BLM adm ni st ered

| ands.

It is the appraisers' opinion that nost of the BLMadnmni stered
agriculture parcels are narginal growng lands, wth mni nal
assured wat er sources, and therefore they require sizeabl e
downward adj ust nents when conpared to the nore productive private
leases found in the Yune/Bard/Gla valley areas. [Enphasis in
original.]

(Apprai sal Report at 11).

Ve noted earlier that conparable |ease No. 5in the Yuna Rental Rate
Summary is actual |y Brown's subl ease of parcel 22507 to JimQumng for $175
per acre annually. Ve do not understand how appel | ant can reasonabl y
contend that $120 per acre is higher than the fair narket val ue of the
| ease when he charges hi s subl essee $175. In responding to Highes'
assertion that the $90 per-acre annual rental was excessive for the parcel
wthout the well, we noted that Hiughes hinsel f had previously subl eased
that parcel fromthe prior |essee for $182 per acre per year. V¢ have
previously found the rental paid by a subl essee to be a conpel | i ng
indication of fair narket value. Kelly E Highes, supra, Russell A
Beaver, supra. A though Highes contended that BLMs apprai sal was too
high, we found that BLMdid not adequately justify its dowward adj ust nents
because the reasons for such downward adj ust nents al ready were conprehended
inthe rentals paid by the subl essee.

3/ See note 1, supra.
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[4] Inthis case, this Departnent operates under a statutory nandate
to collect fromthe | essees no less than the fair nmarket val ue for the
| eases in question, as stated above. Wiere the record in an appeal froma
rental appraisal not only refutes the appellant's argument that the rental
is too high but shows that BLMs rental rates are based on i nadequat el y
justified downward adj ust nents fromconparabl e transacti ons, the deci sion
is properly set aside and the case renanded to BLMeither to establish
higher rates in alignnment wth conparabl e transactions or to provide
justification for any dowward adjustnent. Kelly E Highes, supra. Just
as we found that BLMdid not adequately justify arental rate as | ow as
$120 per acre for parcel 22508, we find that BLMin this case has not
adequately justified arental rate as |owas $120 per acre for
parcel 22507.

[5] Appellant al so objects to the new | ease provision that requires
the |l essee to pay BLMrental anounts col |l ected froma subl essee i n excess
of the rental rate in BLMs leases. In aletter to appellant dated
Sept entber 25, 1992, BLMexpl ai ned:

V& are not prohibiting subleasing entirely. The restriction

on subleasing is intended to elimnate the brokering of public

| ands and the substantial profit that is being nade by our

| essees through subl easing. The agricultural |eases provide the
lessee wth the right to use the land for agricul tural purposes,
and we do not consider the holding of an agricultural |ease for
brokering purposes an "agricultural use" of the land. Nor are we
receiving fair narket value for the use of the land, as required
by law if the | essees are able to sublease the |and for

consi derably nore than they are paying in rental fees.

I n Hughes and Beaver, we found that the rental pai d by subl essees provi ded
the nost conpelling indication of fair nmarket value. Accordingly, we
affirmthe above provision as properly inplenenting the statutory

requi renent that BLMobtain fair narket value for the land it | eases.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned in part and set aside and renanded in part for further
action consistent wth this opinion.

T Britt Price
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge

137 I BLA 389

WAW Ver si on



